
 

 

 

 

 

February 22, 2018      

       VIA ELECTRONIC MAIL 

 

Basil Seggos, Commissioner 

New York State Department of Environmental 

  Conservation 

625 Broadway 

Albany, NY 12233 

 

RE:  Continued Noxious Gas Emission Odors 

High Acres Landfill, Perinton/Macedon NY  

Request for Emergency Response 

 

Dear Commissioner Seggos: 

 

 We once write to you on behalf of our client, Fresh Air for the Eastside, Inc., a recently 

formed group of neighbors who live within a 5-6 mile radius of the High Acres Landfill 

(“Landfill”).  We are writing you again because despite both of your letters dated December 4, 

2017 and January 24, 2018 to Waste Management of New York, L.L.C. (“WM”) requesting their 

immediate action to correct noxious fumes being reported to you by the community, numerous 

garbage and noxious gas odor emissions continue to the current day in violation of the terms and 

spirit of your letters.  To date, none of the “enhanced air monitoring” you requested in your January 

24th letter has actually been performed.  Instead, the Department issued WM a Notice of Violation 

on February 2, 2018, which gave WM until February 16th to develop a “real time H2S monitoring” 

plan1, but left it up to WM to design the schedule and sampling protocols.  As expected, WM sent 

a response to the Department on February 16th, which completely lacked any schedule or detail on 

this sampling protocol, and instead simply added H2S monitoring to the four quarterly one-week 

methane scan events already required in their permit, with a passing reference to one monitoring 

point at a location north of the landfill where data would be collected continuously, at 10-minute 

intervals for 90 days. 

 

 Since the Department’s receipt of WM’s completely insufficient “plan” one week ago, the 

Town of Perinton Conservation Board wrote the DEC a letter seeking clarification of WM’s 

confusing “plan”, and also seeking sampling along the landfill’s southern boundary.  Yesterday, I 

asked for a specific update on when the H2S sampling will commence, and whether VOCs can be 

included.  I have received no response. 

 

One month has passed since your January 24th letter, and we appear no further along than 

one month ago.  The Avon office seems incapable of instructing WM to perform a standard 

Community Air Monitoring Plan (CAMP) protocol that appears in DER-10 Appendix 1A, but  

 

                                                           
1 The NOV at page 2 states: “No later than February 16, 2018, Waste Management shall propose real time H2S 
monitoring, conducted separately from the methane scan, in locations where Waste Management has access to 
property nearest the most impacted neighborhoods.  All results shall be reported to the DEC and the Town on a 
timely basis.” 
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rather has left it up to this responsible party to develop their own protocol.2  WM’s “plan” does 

not consider wind direction of the downgradient receptors in conjunction with intrusive work at 

the site that is causing off-site impacts in terms of when sampling must occur now, and in the 

future, and instead suggests the only sampling that will be implemented will be during the four 

times a year when they decide it has to be implemented.  WM has indicated that it cannot do this 

work in the winter below 32°F, which means that for the Fall quarter, the monitoring will be in 

October, and in winter quarter in March, essentially leaving all of the timeframe this community 

has just experienced the most odors (i.e. the Winter of 2017-2018) without sampling.  A simple 

internet search of PID scanning devices reveals that some devices work down to temperatures of 

14 °F, just not the rather old TVA 1000B PID that WM selected for this monitoring. For example, 

a more up to date Thermo Fisher Scientific (which just so happens to be a company located right 

across the street from High Acres) TVA2020 model can be used down to 14°F. Moreover, the 

Acrulog H2S ppb Monitor they have selected does work at 14 °F. 

 

As a result of the significant impacts this multi-month remediation project has caused on 

this community, DER-10 §5.1(f) should also be applied, which requires a Community and 

environmental protection plan (CEPP). “where the remedial action will require controls, 

monitoring or work practices to address the potential for short-term impacts to the surrounding 

community or environmental resources…” 

 

Please direct the DEC Region 8 staff that they must require WM to immediately commence 

performance of both VOC and H2S monitoring continuously on all four sides of the landfill 

consistent with DER-10 requirements until the remediation ceases since it is difficult to predict 

what is “downgradient” based on the massive nature of this remediation project.  This is consistent 

Department protocol for all remedial sites, and appears to be consistent with your January 24th 

request for an enhanced air monitoring program.  WM is not operating under their permits.  They 

are engaged in remedial activities because their landfill design failed, and therefore, standard 

remediation air monitoring protocols should apply. 

 

Finally, today WM made available a report called the Towpath Investigative Services 

Offsite Odor Monitoring, which purports to minimize the odor issues that have been occurring 

based on the opinion of one individual who WM hired to sniff the neighborhood with his nose (not 

a H2S device) at set hours of the day, and who allegedly concluded the odors have been “faint”.  

This report is embarrassing for a Fortune 500 company.  I hardly think that numerous members of 

the public would have called your office directly if the odors they have been experiencing were 

“faint”.   

In the interim, we have been told yet another month of intrusive work is required.  It will 

be a true disservice to this community to not require the enhanced air monitoring you called for 

now a month ago, which should have been more than sufficient time to commencement 

implementation of what should be a standard air monitoring protocol required to be implemented 

during all intrusive work.  This community has a right to know what is in the gases they have been  

                                                           
2   See also DER-10 §1.9(c)(3) The CAMP should be in effect whenever: 
i. the site cap or soil cover is breached, penetrated or has been temporarily removed from areas of the site;  
ii. any potential for exposure to the public or site workers from the remaining contamination may result 
from activities subject to the SMP; … 
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breathing, and which they continue to breath.  If DEC is convinced there are no health impacts, 

this data would help this community rest assured that while WM has caused a severe public 

nuisance, their health has not also been impacted. 

     

Sincerely, 

 

     KNAUF SHAW LLP 

      

     LINDA R. SHAW 

 

cc: Fresh Air for the Eastside, Inc. 

 Paul D’Amato, Esq. (paul.damato@dec.ny.gov) 

Dennis Harkawik, Esq. (dennis.harkawik@dec.ny.gov) 

Lisa Schwartz, Esq. (lisa.schwartz@dec.ny.gov) 

Gregory B. MacLean, P.E. (greg.mclean@dec.ny.gov) 

DOH Commissioner Howard A. Zucker, M.D., J.D. Howard.Zucker@health.ny.gov 

Michael J. Garland, P.E. (mgarland@monroecounty.gov) 

Michael D. Mendoza, MD, MPH, MS (mchealth@monroecounty.gov) 

NYSDOH (dohweb@health.ny.gov) 
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