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March 19, 2018  

Via Email and Regular Mail 

Dwight E. Kanyuck, Esq.  
Knauf Shaw LLP 
2 State Street, Suite 1400 
Rochester, New York 14614 

Re: Response to Notice of Intent Dated January 19, 2018 (Transmitted January 20, 
2018) Concerning Alleged Claims Under the Clean Air Act and the Solid Waste 
Disposal Act Known as the Resource Conservation and Recovery Act  

Dear Ms. Shaw: 

We are counsel for Waste Management of New York, LLC (“Waste Management”) and 
we are in receipt of the referenced notice dated January 19, 2018 and mailed on January 20, 2018 
(the “Notice Letter”); this letter responds to it.   

A. Background and Summary 

In sum, as Waste Management has discussed in numerous prior community outreach 
communications, including to Town of Perinton representatives, since the fourth quarter of last 
year there has been an increase in what has historically been short term, intermittent landfill 
odors associated with the High Acres Landfill (the “Landfill” or the “site”).  This increase in 
odors is not acceptable to the community or to Waste Management, as it is in contrast to Waste 
Management’s tenure in operating the Landfill as a good neighbor in the community over the last 
40 years.   

In light of this situation, Waste Management acted quickly to retain outside experts to 
conduct an expedited investigation in order to identify the cause(s) of the anomalous odors.  This 
investigation, which as summarized herein (and as indicated has been the subject of significant 
community outreach), concluded that the unusual odors resulted from several factors, including 
design issues, unusual weather events and other factors.  The experts Waste Management 
retained were tasked with: (i) identifying measures to serve as enhancements to current 
operations that would effectively address the cause(s) of the odors, and (ii) developing a plan to 
implement those measures as quickly as possible, including as part of such plan, taking steps to 
obtain the approvals and authorizations required on an expedited basis, including obtaining 
necessary approvals from, among others, the New York State Department of Environmental 
Conservation (“DEC”).   

The measures recommended to address the situation ranged from constructing and 
implementing significant design changes so as to enhance gas collection efforts above and 
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beyond what is required under the permits in place, to certain operational changes to more 
effectively implement the enhancements, as well as construction of other measures.  Waste 
Management met with DEC officials and received the approvals it needed to quickly move 
forward with the extensive efforts identified to address the odors in the timeframe approved by 
DEC.  In addition, as discussed in more detail below, there were two short term, discrete events 
(the last one taking place in the second week of January) with no such events occurring since that 
time when undue vibration took place associated with the operation of one of the onsite power 
plants.  The first vibration event took place on January 2, 2018 as the result of unusual 
conditions, including actions being taken to expand the gas collection system.  That being said, 
though vibration resulted, the system otherwise operated as designed.  Unfortunately, the second 
vibration event took place the following week as the result of methods used during the 
installation of certain equipment to avoid such undue vibration.  Waste Management has taken, 
and is committed to continue in place those measures needed to avoid such undue vibration from 
again occurring.  No such events have occurred since the episode in the second week of January.  

Most important, based on the extensive measures previously proposed by Waste 
Management, most of which have already been constructed and implemented, Waste 
Management fully anticipates Landfill operations will soon return to the norm Waste 
Management has established over its tenure as a good neighbor in the community.   

In any event, the Landfill has and continues to operate in accordance with the permits in 
place (including addressing issues as required by permit conditions when exceedances of 
applicable parameters occur).  Moreover, because the enhancements Waste Management is 
implementing to address the odor and other issues of concern are being completed under DEC’s 
auspices pursuant to the extensive regulatory framework under which the Landfill operates, there 
is simply no basis whatsoever for any claim against Waste Management as alleged in the Notice 
Letter.   

B. High Acres Record of Operations and the Extensive Efforts Being Undertaken to Address 
the Odor Issues 

Waste Management is proud of its track record associated with its operation of the 
Landfill since 1971.  Waste Management holds itself to a high standard concerning the manner 
which it has maintained the Landfill by minimizing impacts from its operations, and by 
implementing creative measures to foster sustainability, environmental awareness and 
stewardship, and it has been recognized in the community for these efforts, including by DEC.  
In furtherance of its goals of sustainability and environmental awareness, Waste Management is 
proud to have developed two landfill gas-to-energy power plants onsite with significant capacity, 
a yard waste composting facility, an organics program for food waste, and a nature conservation 
area.  Further, as part of its commitment to give back to the community, Waste Management 
constructed onsite facilities for emergency responders and law enforcement.   

Beginning in or about early in the fourth quarter of 2017, residents began experiencing 
more frequent Landfill odors – more frequent than have been experienced previously.  While 
landfill odors are an inevitable and unavoidable by-product of managing municipal waste, the 
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ongoing odors that began to be experienced during this time period were so out of the ordinary 
for the Landfill that Waste Management took them very seriously and as a result, it quickly 
retained outside experts, as well as other internal experts from the company, and undertook an 
investigation to determine why the incidents of odors had increased.  The investigation 
determined that the increased odors were the result of a combination of several factors, which 
together served to exacerbate the nature and extent of the odors being experienced in the 
community.   

The factors that contributed to the increased odors included:  (i) an over 65% increase in 
rainfall between 2016 and 2017 resulting in the “watering out” of extraction wells in the affected 
area (cells 10 and 11), thereby reducing gas collection (and hence odor reduction) capabilities in 
those areas; (ii) removal of an access road in cell 10, including excavation and onsite transport of 
odorous material resulting in increases of intermittent odors associated with such removal; (iii) a 
restriction in the perimeter gas conveyance header thereby reducing the gas collection efficiency 
of the Landfill (and odor reduction efforts) including in the affected areas; and (iv) the use of a 
new slip well design in cell 11 to collect Landfill gas, which though effective at other facilities, 
was not as effective or efficient as anticipated, particularly given the unusually wet conditions 
and other circumstances.   

Because Waste Management made addressing these issues its highest priority, it met with 
DEC on an expedited basis and secured the necessary permits and approvals to implement the 
following measures to address each of the factors causing the increased odors, including:   

1. replacing the watered out gas extraction wells and watered out gas conveyance pipes; 

2. installation of a new 18”-24” diameter vacuum header pipe from the flare and power 
plant to cell 11; 

3. installation of 18 acres of geo-synthetic cover of the north and east slope of cell 11 
(9 acres as originally proposed by Waste Management, and an additional 9 acres 
pursuant to the DEC notice of violation discussed below); 

4. installation of approximately 10,000 lineal feet of additional horizontal gas collection 
lines; 

5. implementation of free draining slip form wells and additional horizontal collection in 
cell 12; 

6. hiring additional staff to monitor and maintain the Landfill’s infrastructure, including 
the infrastructure associated with the issues identified;  

7. increasing the frequency and content of community outreach and communications, 
both by direct correspondence and other methods; and 
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8. the proposed installation of a skid flare in the area of cells 10 and 11 to enhance odor 
reduction. 

Each of the enhancement measures identified above were undertaken in an expeditious 
fashion by a combination of skilled consultants and contractors so as to insure completion of 
same as soon as feasible, and in accordance with plans and pursuant to the schedule approved by 
DEC.  Indeed, as of today, most of the work proposed to address the increased odor concerns has 
been completed, including removal of the restriction in the gas collection header; design, 
approval and installation of horizontal piping in cells 10 and 11; the design, approval and 
installation of an additional 18”-24” diameter vacuum header from the flares and gas-to-energy 
plants into cell 11; the replacement of a sub-header in cell 11; the design, approval and 
installation of 18 acres of exposed temporary geomembrane cover along the north and east slopes 
of cell 11; the initiation of waste placement efforts into the newly constructed cell 12 which 
incorporates the improved gas collection measures, including the horizontal collection pipes, and 
the replacement and repair of the impaired Landfill gas collection wells in cells 10 and 11, which 
was completed in February 2018. 

In addition to the extensive design, approval and construction efforts undertaken to 
implement the referenced enhancements, Waste Management has also implemented numerous 
changes to its operation in order to address the odor concerns, including but not limited to: 

• the placement and compaction of additional daily and intermediate cover soil; 

• in furtherance of the above, evaluating the characteristics of soil types used for cover 
to insure same would be effective ; 

• limiting the acceptance of odorous material; 

• incorporating additional odor neutralizing distribution systems and products at the 
working face and at the facility (Landfill) perimeter; 

• installing a geomembrane liner along internal roadway stormwater collection 
channels; 

• incorporating a daily odor patrol around the adjacent residential areas; 

• contracting with third-party consultants and contractors to increase the monitoring 
frequency of landfill gas collection and cover systems; and  

• completing an additional analysis of landfill gas collection system components.  

Full implementation of these additional operational measures is on schedule.  Further, 
while the installation of some of the measures referenced above has and will result at times in 
additional odors, the Landfill is operating in accordance with the permits in place, including 
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maintenance of vacuum systems, operation of the energy plants and flare systems and operation 
of other components.  

Following Waste Management’s proposal to complete the extensive efforts outlined 
above, and after such efforts were being undertaken and many completed, Waste Management 
received a notice of violation from the DEC dated February 2, 2018 (the “NOV”).  In sum, the 
NOV contended that Waste Management violated certain solid waste management regulations 
(under Part 360 Title 6 of the New York Compilation of Codes, Rules and Regulations) as well 
as certain pollution control requirements.  The NOV contends that the Landfill emitted odors in a 
manner that unreasonably interferes with the neighboring community’s comfortable enjoyment 
of life.  It then went on to require certain measures be completed, including enhanced Landfill 
monitoring, H2S monitoring, certain retrofit measures at cells 10 and 11 of the Landfill and other 
measures, including the submission of an addendum to the Landfill’s Operation and Maintenance 
Manual to include the enhanced measures identified.  

Waste Management disputes it violated the above regulations under the circumstances, in 
part because it was already diligently pursuing measures to address the unusual level of odors 
and other issues well before the NOV was issued.  In any event, Waste Management has 
undertaken each of the requirements of the NOV on or before the date by which completion was 
required by for example, submitting each of the plans required, completing required updates and 
revisions to Landfill operation documents, and undertaking construction of the other measures 
required etc. (see DEC’s Fact Sheet entitled “High Acres Landfill Odor Abatement Update” 
dated March 6, 2018 at p. 2).   

C. High Acres is in Compliance With Each of its Permits Including its Title V Air Permit  

The Notice Letter alleges several violations of the Title V Air Permit for the Landfill (the 
“Title V Permit”) including Condition 60.2 and claiming that “the high oxygen levels and 
resultant tremors” are “evidence that Waste Management failed to take corrective action 
necessary to control oxygen levels in violation of the [permit].”  As discussed in more detail 
below, there is no basis for this claim. Condition 60.2 of the Air Permit provides in pertinent 
part: 

Compliance certification shall include the following monitoring: 

Monitoring description: operate interior well head and the 
collection system with an oxygen level in the landfill gas less than 
5%.  The owner operator may establish a higher operating oxygen 
level at a particular well.  A higher operating value demonstration 
shall show supporting data that elevated parameter does not cause 
fires of significantly inhibit anaerobic decomposition by killing 
methanogens. 

If monitoring demonstrates that the operational requirements are 
not met, effective action shall be taken as specified in Section 
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60.755(a)(3) through (5) of subpart WWW.  If corrective actions 
are taken as specified in [the above] the monitored exceedance is 
not a violation of the operational requirements of this section, 
however permittee shall report these episodes as deviation. 

For the reasons stated herein, including as set out below, no violation of Condition 60.2 
of the Title V Permit has occurred. In sum, there is no evidence that the discrete vibration events 
identified were caused or are related to any alleged permit parameter exceedances. Further,  
Waste Management has complied with applicable permit conditions associated with the 
referenced monitoring, including any requirements for action to be taken in the event any 
exceedance is identified.  Reports on file with DEC, including annual reports demonstrate such 
compliance. 

Along the same lines, the Notice Letter also claims the Landfill is in violation of Permit 
Condition 69.1 by insinuating that the levels of methane at the Landfill requires some additional  
action by Waste Management be taken (i.e., when surface methane is above specified 
background levels). 

Permit Condition 69.1 of the Air Permit provides in pertinent part: 

The following procedures shall be used for compliance with the 
surface methane operational standard as provided in 40 CFR Part 
60.753(d): 

(1) After installation of the collection system, the 
owner or operator shall monitor surface 
concentrations of methane along the entire 
parameter of the collection area and along a pattern 
that traverses the landfill at 30 meter intervals (or a 
site specific established spacing) for each collection 
area on a quarterly basis using an organic vapor 
analyzer, flame ionization detector or other portable 
monitor meeting the specifications provided in 
40 CFR Part 60.755(d) . . . 

(4) Any reading of 500 parts per million or more above 
background at any location shall be recorded as a 
monitored exceedance and the actions specified in 
paragraphs (4)(i) through (v) shall be taken.  As 
long as the specified actions are taken the 
exceedance is not a violation of the operational 
requirements of 40 CFR Part 60.753(d). 

As with the allegation regarding a violation of Condition 60.2, there is no basis for any 
claim that Condition 69 of the Title V Permit has been violated.  In fact, the data as discussed 
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below filed with the DEC demonstrates where there were any exceedances of the established 
background level identified, corrective action was taken (and as applicable continue to be taken) 
as required by, and in compliance with, the Title V Permit.  As such, there is no violation 
associated with Condition 60. 2 or Condition 69.1 of such permit. 

The Notice Letter also references Condition 59 of the Title V Permit, insinuating that 
negative pressure is not being maintained as required, but there is no basis for such claim.  
Condition 59 provides that the Landfill: 

Operate the collection system with negative pressure at each well 
head except under the following conditions:   

(1) a fire or increased well temperature . . . 

(2) use of a geomembrane cover of an equivalent 
synthetic cover . . . 

(3) a decommissioned well . . .  

As discussed, even with the extensive enhancement efforts implemented at the Landfill to 
address odor concerns, Waste Management continues to operate the Landfill as required in 
accordance applicable permit conditions, including those associated with the Title V Permit.  
There is no basis for any claim that negative pressure is not being maintained as required by such 
permit conditions.  While Waste Management did discover there was an impediment in one of 
the headers which decreased the efficiency of the gas vacuum system, at no time did Waste 
Management violate Condition 59 concerning the maintenance of negative pressure.  Again, the 
measures identified are being implemented to enhance various measures, but even without them 
being implemented, the Landfill is operating in accordance with its permits, including Condition 
59 of the Title V Permit. 

In short, there is no evidence of any violation of emission standards which would support 
a good faith claim under the Clean Air Act § 304(a) (1); 42 USC § 7604(a) (1).  Moreover, 
where, as in this case, a regulated entity is operating in accordance with the permits issued to it, 
the Clean Air Act provides that no civil suit may be maintained; as such suits are barred by such 
compliance.  Further, though Waste Management contends the NOV issued by DEC was not 
justified, it has nevertheless complied with it in every respect by providing each of the 
deliverables required, including plans for enhanced monitoring, revisions to the referenced 
maintenance and operation plan, constructing additional measures (beyond what Waste 
Management originally proposed), etc.    

Under these circumstances, there is no basis for the filing of a suit.  Specifically, the case 
law is clear that “having a Title V permit shields a facility from the charge of operating in 
violation of the Clean Air Act, because once a facility obtains a Title V permit, Title V’s permit 
shield provision dictates that compliance with the permit shall be deemed compliance with the 
statute.”  Nucor Steel–Arkansas v Pruitt, 246 F.Supp.3d, 288, 297 (DDC 2017) (citing 42 USC 
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7661c(f)) (quoting Sierra Club v EPA, 551 F3d, 1019, 1022 (DC Cir. 2008) (“Title V further 
creates a permit shield for sources, insuring that compliance with the permit is deemed 
compliance with other applicable provisions of the Clean Air Act”). 

Furthermore, while the increased levels of odors have not been acceptable to Waste 
Management given its operation history at the Landfill, they simply do not rise to the level 
constituting a nuisance, including for the reasons set forth in this response. Moreover, neither of 
the subparts cited in the Notice Letter under 6 NYCRR § 363-7.1(b) (required cover) or 6 
NYCRR § 360.19(i) (control of odors) has been violated by Waste Management, particularly in 
light of Waste Management’s efforts undertaken to date, including those under DEC’s auspices.  
When handling and processing municipal waste, some intermittent odors are expected.  Further, 
while the odors experienced since the fourth quarter of 2017 are not in keeping with Waste 
Management’s previous long track record for operations at the Landfill and which it expects to 
achieve again in the short term, they do not constitute a public nuisance as previously discussed.  
In any event, the referenced provisions of Part 360 alleged to be violated do not apply in light of 
the comprehensive nature of the Title V Permit.  

D. There is No Basis for Any Claim Under RCRA 

As Waste Management discussed in previous public outreach communications, a 
vibration event occurred on January 2, 2018 as a result of a temporary shutdown of the Landfill 
power plant and redirection of gas from the temporarily off-line plant to the enclosed flares.  The 
vibration event occurred between approximately 8:20 pm and 9:15 pm on Tuesday, January 2, 
2018, when the power plant shut down and the gas then being combusted by the power plant was 
automatically rerouted to flares (to allow the Landfill to maintain the gas collection and control 
system operations).  The rerouting of the gas to flares under these circumstances typically occurs 
without incident, and while the systems functioned as otherwise designed to maintain Landfill 
vacuum on January 2, certain weather conditions combined with the sudden increase in Landfill 
gas being directed to the flares caused the flares to temporarily reverberate while adjusting to the 
new gas flow.  As discussed above, there is no indication based upon the data that the oxygen 
levels were the cause of any of the vibration at issue, or that any permit conditions were violated. 

Nevertheless, because the January 2, 2018 incident was not acceptable to Waste 
Management, it immediately undertook corrective actions to address that issue so such 
reverberations would not occur in the future.  In particular, an outside contractor was retained to 
install sensors to the flares such that in the future, should the flares be triggered by a power plant 
going off-line, the gas will flow to the flares in a manner to avoid such excess vibration.  
Unfortunately, when the outside contractor was working on installing such sensors 
approximately a week later on January 9, 2018, the methodology it used to install the sensors 
resulted in the flares vibrating again causing a second discrete vibration event.  The modification 
made to the system will keep this from happening again. 

Under the circumstances, there is simply no basis for a private party claim under the 
Clean Air Act or otherwise, nor is there any evidence of the kind of harm required in order to 
state a valid RCRA claim. 
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Very truly yours, 

Joseph D. Picciotti 

JDP:cms 
cc: Linda R. Shaw, Esq. 

Scott Pruitt, EPA Administrator 
Peter D. Lopez, EPA Region 2 Administrator 
Basil Seggos, NYSDEC Commissioner 
Jared Snyder, NYSDEC Deputy Commissioner, Division of Air Resources 
Martin Brand, NYSDEC Deputy Commissioner, Division of Materials Management 
Paul D’Amato, Esq., NYSDEC Regional Director, Region 8 
Andrew M. Cuomo, New York State Governor 
Michael G. Barker, Town Supervisor, Town of Perinton 
Sandy Pagano, Town Supervisor, Town of Macedon 
Frederick H. May, Mayor, Village of Fairport 


